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Abstract: Basing on the study of criminal judgments for 70, 000 cases from 77 courts of 21 provinces
and municipalities, this paper intends to answer the question of the relationship between practical
sentencing status and statutory sentencing range of Chinese Criminal Law. According to this
research, the mean of declaratory sentences of those cases without consideration of any statutory
sentencing factor is generally lower than the median of their statutory sentencing range.

Lower than the median of statutory range, as a group choice of judges, such mean is both
legitimate and reasonable. In fact, the sentencing benchmark in the “Sentencing Advisory Guidelines
of People’s Court” issued by the Supreme People’s Court of China is also significantly lower than
the median of statutory range. According to this research, once we take the provisions from Criminal
Law and Sentencing Advisory Guidelines as the dominant sentencing benchmark, then, the practical
mean of declaratory sentence of crime without statutory factors can be deemed as the recessive sentencing
benchmark, the third frame of reference for sentencing practice.

By following this, we never intend to restrict judges’ discretional act, instead, we offer better
choices for them. This policy of persuasion, through respecting the activity of judges and encouraging
them to be close to the average of judicial practice, will lead individual judge to keep consistency with other
judges. Still, it can effectively avoid the whirlwind of ups and downs in sentencing practice. Further-
more, the mean of declaratory sentence of crime without statutory factors can learn actively and be adjus-
ted passively. All in all, the plan of abstracting such mean from good—sized model cases should be an
active experiment of absorbing the essential parts of common law into our statutory law system.

Key Words: sentencing, mean of declaratory sentence of crime without statutory factor, case
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